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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Parts  13  and  17 

Captive  Wildlife  Regulation 

agency:  Fish  and  Wildlife  Service. 
action:  Final  rule. 

summary:  There  is  evidence  that  federal 
regulation  of  activities  involving 
captive-bred  wildlife  under  the 
Endangered  Species  Act  of  1973  has 
interfered  with  effective  propagation  of 
Endangered  and  Threatened  species  in 
the  United  States.  The  Service 
recognizes  that  captive  propagation  is, 
in  some  cases,  important  for  conserving 
such  species,  and  that  the  Act 
authorizes  the  permitting  of  otherwise 
prohibited  activities  to  enhance  the 
propagation  or  survival  of  affected 
species.  This  rule  grants  general 
permission  for  persons  to  conduct 
otherwise  prohibited  activities  with 
captive-bred  wildlife  imder  speciHed 
conditions,  which  are  designed  to 
protect  wild  populations  of  wildlife  and 
to  ensure  that  the  activities  will  be 
conducted  to  enhance  the  propagation 
or  survival  of  the  species. 

EFFECTIVE  DATE:  Amendments  to  §  §  17.3 
and  17.21  become  effective  on  [date  of 
Federal  Register  publication]. 
Amendments  to  §  §  13.12  and  17.11,  and 
the  deletion  of  §§  17.7  and  17.33  will 
become  effective  on  [30  days  after  date 
of  Federal  Register  publication]. 

FOR  FURTHER  INFORMATION  CONTACr. 

Dr.  Richard  L.  Jachowski,  Federal 
Wildlife  Permit  Office,  U.S.  Fish  and 
Wildlife  Service,  Washington,  D.C. 
20240,  telephone  [703]  235-2418. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Service  issued  an  advance  notice 
of  potential  rulemaking  on  April  14, 1978 
(43  FR  16144-16145]  and  a  proposed  rule 
on  May  23, 1979  (44  FR  30044-30049)  that 
would  amend  regulations  concerning 
captive  Endangered  and  Threatened 
wildlife.  The  proposal  followed  from  a 
decision  by  the  Service  that  activities 
involving  captive  wildlife  should  be 
regulated,  as  required  by  the 
Endangered  Species  Act  of  1973,  but 
only  to  the  extent  necessary  to  conserve 
the  species.  As  reported  in  the  proposal, 
strict  regulation  has  interfered  with  the 
captive  propagation  of  wildlife.  It  has 
caused  persons  who  would  otherwise 
breed  Endangered  species  to  cease 
doing  so,  or  to  reduce  the  number  of 
offspring  produced  because  they  could 


not  readily  be  transferred  to  other 
persons. 

The  Act  and  the  regulations 
implementing  it  prohibit  activities  that 
include,  among  other  things,  taking 
(defined  to  mean  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture  or 
collect,  or  to  attempt  to  engage  in  any 
such  activities],  importation, 
exportation,  and  interstate  or  foreign 
commerce.  However,  permission  may  be 
granted  for  such  activities  if  they  are 
conducted  for  certain  purposes.  In  the 
case  of  Endangered  wildlife,  the  Act 
limits  them  to  scientific  purposes  or  to 
purposes  of  enhancing  the  propagation 
or  survival  of  the  affected  species.  In  the 
case  of  the  Threatened  wildlife, 
regulations  limit  them  to  scientific 
purposes,  purposes  of  enhancing  the 
propagation  or  survival  of  the  affected 
species,  economic  hardship,  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act. 

Considering  that  persons  may  be 
permitted  to  undertake  otherwise 
prohibited  activities  for  the  purpose  of 
enhancing  propagation  or  survival  of  the 
affected  species,  the  Service  believes 
that  a  wide  range  of  activities  involved 
in  maintenance  and  propagation  of 
captive  wildlife  should  readily  be 
permitted  when  wild  populations  are 
sufficiently  protected  from  unauthorized 
taking,  and  when  it  can  be  shown  that 
such  activities  would  not  be  detrimental 
to  the  survival  of  wild  or  captive 
populations  of  the  species.  This  was  the 
basis  for  the  Service's  proposal,  as 
outlined  below. 

The  proposed  rule  of  May  23, 1979, 
contained  the  following  provisions: 

1.  It  defined  the  terms  “bred  in 
captivity"  and  “captivity”  in  order  to 
specify  the  wildlife  that  would  be 
eligible  for  special  regulatory  treatment; 

2.  It  replaced  the  current  definition  of 
“enhance  the  survival,  enhancing  the 
survival,  or  enhancement  of  survival” 
with  a  broader  definition  of  “enhance 
the  propagation  or  survival”  to 
encompass  normal  practices  of  animal 
husbandry; 

3.  It  deleted  the  regulations  for 
captive,  self-sustaining  populations  of 
otherwise  Endangered  species; 

4.  It  permitted  persons  to  take 
Endangered  or  Threatened  wildlife  bred 
in  captivity — if  the  species  is  determined 
to  be  eligible,  if  the  taking  is  to  enhance 
propagation  or  survival  of  the  species, 
and  if  persons  maintain  records  and  ' 
submit  semiannual  reports  to  the 
Service  of  such  taking  that  results  in 
death  or  permanent  loss  of  reproductive 
ability  of  the  wildlife; 

5.  It  permitted  persons  to  import, 
export,  or  engage  in  interstate  or  foreign 


commerce  with  Endangered  or 
Threatened  wildlife  bred  in  captivity — if 
the  species  is  determined  to  be  eligible, 
if  the  activity  is  to  enhance  propagation 
or  survival  of  the  species,  if  wildlife  to 
be  reimported  is  uniquely  identified 
prior  to  export,  if  the  recipient  is 
qualified  to  maintain  the  wildlife,  and  if 
persons  maintain  records  and  report 
transactions  to  the  Service  within  10 
days;  and 

6.  It  established  criteria  for 
determining  the  eligibility  of  species  for 
this  treatment:  either  they  are  exotic  to 
the  United  States  or  their  wild 
populations  in  the  United  States  are 
sufficiently  protected  from  unauthorized 
taking  and  are  in  low  demand. 

Comments  on  the  proposal 

The  proposed  rule  generated  1,498 
letters  to  the  Service  (Table  I). 

Table  I. — Sources  of  letters 
commenting  on  the  proposed  rule  of 
May  23, 1979,  concerning  captive 
wildlife. 


Number  of 


Source  tetters 


Private  individuals: 

Form  letters _ ....... . . . .  1.243 

>  Individual  letters  _ _ 115 

Zoos . 53 

Bird  breeders . 39 

State  governments  or  agencies . . . 21 

Animals  breeders' organizations . 11 

Biomedical  organizations . . .  5 

Zoological  organizations .  4 

Circus  organizations . 3 

Conservation  organizations . . . 2 

Federal  employees . 2 


Total .  1.498 


All  of  the  form  letters  and  most  of  the 
other  letters  urged  adoption  of  the 
regulations  as  proposed.  Only  three 
persons  commented  that  captive 
populations  should  be  delisted  to 
exempt  them  from  control  under  the  Act. 
Conversely,  the  Director  of  the  Game 
and  Fish  Division  of  the  Georgia 
Department  of  Natural  Resources  asked 
that  the  present  regulations  not  be 
changed  because  strict  federal  controls 
would  support  recent  Georgia  state 
legislation  regulating  possession  of 
exotic  wild  animals.  Other  letters 
expressed  support  for  the  proposal  but 
suggested  that  changes  be  made  before 
a  final  rule  is  issued. 

Specific  comments  regarding  changes 
are  discussed  below.  They  concern  five 
general  topics:  the  definition  of  terms 
used  in  the  rule,  the  criteria  for 
registering  persons,  the  requirements  for 
reporting  on  activities,  the  eligibility  of 
species  for  inclusion  under  the  rule,  and 
allowance  of  activities  for  other 
purposes  under  the  rule. 
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1.  Definition  of  terms 

The  American  Association  of 
Zoological  Parks  and  Aquariums  and 
several  of  its  member  institutions 
commented  that  the  term  “person”  in  the 
rule  should  be  amended  to  refer  to  both 
persons  and  institutions,  since  many 
institutions  would  need  to  register. 

The  term  “person”  is  used  throughout 
the  Service’s  regulations,  and  is  defined 
in  50  CFR  Part  10  to  mean  “any 
individual,  firm,  corporation, 
association,  partnership,  club,  or  private 
body,  anyone  or  all,  as  the  context 
requires.”  This  appears  to  meet  the 
requirements  of  zoos,  and  the  term 
“person”  alone  is  adequate  in  the 
present  rule. 

The  use  of  the  term  “bred  in  captivity” 
in  the  proposal  also  prompted 
comments.  The  Director  of  the  Gladys 
Porter  Zoo  in  Brownsville,  Texas, 
supported  use  of  the  definition 
contained  in  the  proposal  because  it  is 
consistent  with  the  definition  of  “bred  in 
captivity”  that  has  been  adopted  by  the 
nations  that  are  parties  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora.  Three  members  of  the  San  Diego 
Zoo  staff  raised  questions  about  the 
application  of  this  definition.  They 
asked  for  clarification  of  the  means  by 
which  the  Service  would  determine 
specimens  to  be  eligible  under  the 
definition,  and  pointed  out  practical 
difficulties  in  applying  the  definition.  In 
particular,  they  asked  (1)  if  evidence  of 
second-generation  captive  birth  in  one 
institution  would  suffice  to  qualify 
wildlife  in  other  institutions.  (2)  what 
numbers  will  allow  a  species  to  be 
maintained  indefinitely,  and  if  such 
numbers  must  be  at  any  single 
institution,  (3)  if  evidence  of  second- 
generation  captive  birth  in  one 
subspecies  would  suffice  to  qualify 
other  subspecies  of  the  same  species, 
and  (4)  how  the  magnitude  of  wild  stock 
necessary  to  prevent  deleterious 
inbreeding  will  be  determined.  Another 
individual  asked  that  the  Service 
publish  a  list  of  species  found  to  be 
eligible  under  the  proposed  definition  of 
“bred  in  captivity.” 

A  more  basic  comment  on  the 
definition  of  “bred  in  captivity"  was 
made  by  the  Secretary  of  the 
Smithsonian  Institution,  who  cited 
evidence  from  the  National  Zoological 
Park  that  a  very  large  proportion  of  zoo 
populations  of  exotic  ungulates  which 
have  reliably  produced  second- 
generation  young  have  ultimately 
become  extinct,  most  likely  due  to  high 
juvenile  mortality  resulting  from 
inbreeding.  He  observed  that  it  would 
be  best  to  avoid  the  production  of 


second-generation  young  from  related 
animals  as  long  as  possible,  and  instead 
to  mate  first-generation  young  to  any 
available  unrelated  animals.  His  advice 
was  that  the  reliable  production  of 
second-generation  young  not  be  used  as 
part  of  the  definition. 

Ringling  Bros.-Barnum  &  Bailey 
Combined  Shows,  Inc.  also  urged  the 
Service  to  adopt  a  simpler  definition 
because  as  proposed  it  was  “overly 
technical,  complex  and  restrictive.” 

The  Service  is  concerned  that  the 
proposed  definition  might  conflict  with 
an  important  purpose  of  this  rule,  which 
is  to  facilitate  captive  propagation.  The 
restrictive  terms  of  the  proposed 
definition  were  adopted  for  the 
Convention  because  of  a  need  to 
prevent  wild  populations  from  being 
exploited.  In  the  present  rule,  that  is 
precluded  by  limiting  treatment  to  exotic 
species  in  captivity  in  the  United  States 
(which  depends  on  import  restrictions 
for  all  Endangered  and  Threatened 
wildlife)  or  to  particular  native  species 
in  captivity  in  the  United  States  (which 
depends  on  sufficient  protection  from 
unauthorized  taking,  as  determined  for 
individual  species  of  wildlife). 
Accordingly,  there  is  little  need  to 
incorporate  the  full  definition  as  used 
for  the  Convention  in  this  rule.  By 
incorporating  it,  the  Service  might 
encourage  inbreeding  of  captive  wildlife 
to  avoid  the  need  to  obtain  specific 
permits,  to  the  long-term  detriment  of 
the  species.  The  risk  to  wild  populations 
as  the  result  of  using  a  simpler  definition 
is  negligible. 

2.  Criteria  for  registering  persons 

In  the  proposed  rule,  persons  would 
be  authorized  to  engage  in  importation, 
exportation,  and  interstate  or  foreign 
commerce  involving  captive-bred 
wildlife  if  they  first  registered  with  the 
Service.  It  was  proposed  that  standards 
developed  by  the  U.S.  Department  of 
Agriculture  (U.S.D.A.)  to  implement  the 
Animal  Welfare  Act  (9  CFR  Part  3)  be 
used  as  the  basis  for  determining  if 
persons  were  eligible  to  be  registered. 
Since  the  standards  in  9  CFR  Part  3 
apply  only  to  mammals,  the  Service 
would  need  to  develop  similar  standards 
applicable  to  birds,  reptiles  and  other 
forms  for  wildlife. 

Several  persons  and  organizations 
concerned  with  breeding  of  birds, 
reptiles,  amphibians  and  fishes 
commented  that  standards  for 
maintaining  those  forms  of  wildlife 
should  be  developed  before  final  rules 
are  issued.  The  American  Federation  of 
Aviculture,  the  Exotic  Bird  Club  of 
Oregon  and  the  Wisconsin  Bird  and 
Game  Breeders  Association  further 


asked  that  licensing  by  the  U.S.D.A.  not 
be  required  for  birds. 

The  Humane  Society  of  the  United 
States,  the  Riverbanks  Zoological  Park 
and  the  Baltimore  Zoo  stated  that  the 
Service  should  develop  registration 
standards  that  are  more  restrictive  than 
those  of  the  U.S.D.A.  In  this  regard,  the 
Institute  for  Herpetological  Research 
suggested  that  the  Service  should 
require  persons  to  demonstrate  their 
competence  in  order  to  be  registered. 

Mr.  William  B.  Love  of  Jensen  Beach, 
Florida  argued  that  prior  experience 
should  not  be  a  condition  for 
registration,  so  that  “well-meaning 
enthusiasts”  could  undertake  wildlife 
propagation.  Mr.  Paul }.  Hollander  of 
Ames,  Iowa,  commented  that  the 
U.S.D.A.  standards  sometimes  conflict 
with  the  best  methods  for  inducing 
breeding. 

In  view  of  these  comments,  the 
Service  has  determined  that  the 
U.S.D.A.  standards  should  not  be  used 
as  the  sole  criteria  for  registering 
persons  under  the  present  rule. 
Considering  that  the  purpose  of  this  rule 
is  to  enhance  the  propagation  or 
survival  of  species,  persons  should  be 
registered  if  they  can  be  expected  to 
contribute  to  this  purpose.  Accordingly, 
the  final  rule  has  been  revised  to  require 
additional  information  from  applicants 
that  will  enable  the  Service  to  determine 
if  they  are  capable  of  enhancing  the 
propagation  or  survival  of  affected 
species.  Consistent  with  the  intent  of 
this  rule,  application  requirements  and 
issuance  criteria  have  been  kept  as 
simple  and  flexible  as  possible.  An 
advantage  of  this  approach  is  that  it 
avoids  the  need  for  developing  detailed 
federal  standards  for  the  maintenance 
and  propagation  of  various  types  of 
wildlife,  which  would  be  a  very  lengthy 
and  complex  task,  and  which  might 
prove  to  be  counter-productive  to  the 
purposes  of  this  rule. 

There  were  several  other  comments 
regarding  the  criteria.  One  person 
suggested  that  the  Service  should  only 
register  buyers  and  not  sellers  of 
wildlife,  while  the  American  Federation 
of  Aviculture  stated  that  the  registration 
should  apply  to  both  or  neither. 
Considering  that  the  Act  prohibits  both 
selling  and  receiving  in  interstate  or 
foreign  commerce,  the  Service  considers 
it  necessary  for  both  buyer  and  seller  to 
register.  This  is  made  clear  in  the  final 
rule. 

The  Governor  of  Kentucky  suggested 
that  persons  should  be  registered  in 
order  to  take  captive-bred  wildlife,  just 
as  the  proposal  would  require  for 
persons  engaging  in  other  prohibited 
activities.  The  Service  has  adopted  this 
suggestion.  Otherwise,  there  would  be 
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no  way  of  enforcing  the  proposed 
reporting  requirement  for  taking. 
Inclusion  of  taking  with  other  activities 
requiring  registration  will  simplify  the 
rule  and  will  not  substantially  increase 
the  burden  of  paperwork  for  persons 
who  propagate  wildlife. 

The  Riverbanks  Zoological  Park,  the 
American  Federation  of  Aviculture,  and 
an  individual  commented  that  the 
Service  should  clarify  the  criteria  it 
would  use  to  determine  if  foreign 
recipients  of  captive-bred  wildlife  are 
acceptable.  The  Service  believes  that 
criteria  for  persons  receiving  captive- 
bred  wildlife  should  be  similar  w'hether 
they  are  in  the  United  States  or  in 
another  country.  The  final  rule  applies 
the  same  basic  criteria  to  persons  in 
either  situation.  Foreign  persons  will  not 
have  to  register  with  the  Service,  but 
persons  in  the  United  States  will,  in 
essence,  have  to  satisfy  the  Service  that 
foreign  recipients  of  wildlife  would 
qualify  for  registration  if  they  were 
operating  in  this  country. 

3.  Reporting  requirements 

Many  zoos  in  the  United  States  and 
Canada,  and  a  growing  number  of  them 
in  other  countries  participate  in  the 
International  Species  Inventory  System 
(ISIS).  This  is  a  computer-based  record 
of  wildlife  in  captivity.  Its  purpose  is  to 
provide  information  needed  to 
effectively  manage  captive  populations, 
especially  with  regard  to  avoiding 
inbreeding  and  relocating  surplus  stock. 
The  Service  assisted  in  funding  the 
development  of  ISIS  because  of  its 
applicability  to  the  Endangered  Species 
Program.  The  Buffalo  Zoological 
Cardens  and  the  Commissioner  of  the 
Department  of  Environmental 
Conservation  of  New  York  suggested 
that  the  Service  accept  ISIS  inventory 
forms  as  meeting  the  reporting 
requirements  of  participating 
institutions.  The  Fort  Worth  Zoological 
Park  suggested  that  the  Service  provide 
funds  to  help  support  ISIS. 

In  reconsidering  the  reporting 
requirements,  the  Service  has 
determined  that  there  is  no  great 
advantage  to  requiring  reports  within  10 
days  of  each  taking,  or  on  a  semiannual 
basis  for  transactions.  Instead,  annual 
reports  will  be  required  summarizing  all 
takings  that  result  in  death  or  permanent 
loss  of  reproductive  ability  and  all 
interstate  or  foreign  transactions.  The 
individual  ISIS  inventory  forms  are  not  a 
convenient -source  of  such  information 
for  the  Service.  Instead  each  registered 
institution  might  use  ISIS  to  generate  the 
information  for  its  annual  report.  Limits 
to  funding  for  the  Service’s  Endangered 
Species  Program,  and  increasing 
emphasis  on  conservation  of  wild 


populations  of  Endangered  and 
Threatened  species,  might  preclude  the 
Service  from  continuing  to  fund  ISIS  as 
in  the  past. 

The  San  Diego  Zoo  asked  if  reports  of 
transactions  had  to  be  made  by  the 
sender,  the  receiver,  or  both.  The 
Service  intends  that  both  (if  under  U.S. 
Jurisdiction)  should  report  in  order  to 
obtain  a  more  complete  accounting  of 
activities  under  each  registration.  In  this 
regard,  the  American  Federation  of  . 
Aviculture  requested  clarification  as  to 
whether  the  reporting  requirement 
would  include  intrastate  transactions  or 
non-commercial  interstate  transactions, 
which  are  not  prohibited  by  the  Act. 

The  primary  uses  of  reports  are  to 
assess  compliance  with  the  regulations, 
to  determine  the  effectiveness  of  the 
regulations,  and  to  measure  the  success 
of  captive  propagation  of  Endangered 
and  Threatened  wildlife.  Accordingly,  it 
would  be  useful  to  know  not  only  the 
number  of  otherwise  prohibited 
transactions  and  takings  that  occured, 
but  also  the  number  of  births,  deaths, 
and  non-prohibited  transactions. 
Inventories  of  the  species  in  captivity 
could  be  developed  from  these  data  that 
would  be  useful  to  the  public  as  well  as 
the  Service.  The  Service  intends  to 
request  such  information  from 
registrants. 

Two  other  interesting  comments  were 
made  by  individuals:  one  that  each 
specimen  of  exotic  wildlife  should  have 
a  certificate  to  show  its  legal  origin,  and 
the  other  that  record-keeping  should  not 
be  required  of  registrants.  The  former 
suggestion  is  impractical  to  administer, 
considering  that  possession  of 
Endangered  or  Threatened  wildlife  is 
not  prohibited  unless  the  wildlife  was 
illegally  taken.  The  latter  suggestion 
runs  counter  to  normal  practices  of 
animal  propagation,  which  require 
careful  record-keeping. 

The  American  Federation  of 
Aviculture  recommended  that 
registration  and  reporting  for 
Endangered  and  Threatened  birds  be 
carried  out  in  the  same  manner  as  is 
required  for  native  upland  gamebirds 
and  migratory  waterfowl.  The  problems 
with  this  are  that  registration  standards 
are  not  uniform  throughout  the  United 
States  for  persons  holding  such  birds, 
and  that  the  need  to  promptly  report 
each  transaction  has  been  eliminated 
from  this  rule. 

The  Riverbanks  Zoological  Park,  the 
American  Federation  of  Aviculture  and 
an  individual  asked  that  the  Service 
clarify  its  requirements  for  marking 
wildlife  that  is  to  be  reimported.  Rather 
than  require  that  each  such  specimen  be 
uniquely  marked,  which  is  impractical 
for  some  species  or  types  of  specimens. 


the  Service  has  revised  the  rule  to 
require  unique  identification  by  marking 
or  other  means  (such  as  a  written 
description  of  identifying  characteristics 
of  the  specimen  in  question).  No  single 
method  of  marking  is  suitable  for  all 
forms  of  wildlife,  and  the  Service  will 
accept  any  reliable  method  that  can  be 
used  to  distinguish  wildlife  bred  in 
captivity  in  the  United  States  from  other 
wildlife  that  is  presented  for 
importation. 

4.  Eligibility  of  specimens 

The  American  Association  of 
Zoological  Parks  and  Aquariums,  eight 
of  its  member  institutions,  the  American 
Pheasant  and  Waterfowl  Society. 
Ringling  Bros.-Barnum  &  Bailey 
Combined  Shows,  Inc.,  and  several 
individuals  asked  that  some  means  be 
found  to  facilitate  importation  of 
wildlife  bred  in  captivity  outside  of  the 
United  States.  One  suggestion  was  that 
the  Service  accept  documentation  from 
foreign  authorities  certifying  that  the 
wildlife  is  bred  in  captivity.  Another 
suggestion  was  that  the  Service  should 
routinely  approve  permits  for  importing 
wildlife  bred  in  captivity  in  a  foreign 
facility  owned  by  an  institution  in  the 
United  States. 

The  Service  recognizes  the  problems 
of  zoos,  animal  breeders  and  biomedical 
laboratories  in  importing  wildlife  bred  in 
captivity  outside  of  the  United  States, 
and  is  giving  further  consideration  to 
ways  in  which  importation  of  such 
wildlife  might  be  facilitated.  However, 
the  Service  also  recognizes  the  need  to 
protect  wild  populations  from 
exploitation.  At  present,  import  controls 
are  the  only  effective  protection  that  the 
regulations  provide  with  respect  to  wild 
populations  of  exotic  species. 
Accordingly,  the  present  rule  does  not 
apply  to  wildlife  bred  in  captivity 
outside  of  the  United  States.  It  was 
beyond  the  scope  of  the  proposed  rule 
on  this  subject.  Such  importation  will 
continue  to  be  authorized  by  individual 
permits,  rather  than  in  a  general  way 
under  this  rule. 

The  Kansas  Herpetological  Society 
requested  clarification  of  the  means  by 
which  the  Service  would  determine  the 
eligibility  of  native  species  for  these 
regulations.  In  response,  the  Service  has 
incorporated  in  the  final  rule  a  reference 
to  section  4(b)  and  section  ^l(f)(2)(A)  of 
the  Act  and  the  implementing 
regulations.  These  references  specify 
procedures  with  respect  to  petitions  and 
notiHcation  of  the  public  and  governors 
of  affected  states,  and  are  designed  to 
ensure  adequate  public  participation. 

Other  comments  on  the  subject  of 
eligible  species  concerned  particular 
Endangered  or  Threatened  species. 
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Inclusion  of  the  Hawaiian  goose  [Branta 
sandvicensis]  and  the  Hawaiian  duck 
(i4/70s  wyvilUana)  was  requested  by  the 
Smithsonian  Institution,  the  American 
Federation  of  Aviculture,  and  the 
Service’s  Acting  Endangered  Species 
Coordinator  in  Hawaii.  The  Park 
Superintendent  for  Emporia.  Kansas, 
and  another  individual  also  asked  that 
the  Hawaiian  goose  be  included. 
However,  the  Governor  of  Hawaii  asked 
that  these  two  species  not  be  included 
until  there  is  a  real  demonstrated  need 
to  change  their  status  in  captivity. 
Considering  that  the  proposed  rule  did 
not  include  these  two  species,  and 
considering  the  Governor's  objection  to 
their  inclusion,  the  Service  invites 
further  public  comment  and  evidence  to 
show  if  they  should  be  proposed  for 
eligibility. 

The  Assistant  Director  of  the  Service’s 
Endangered  Wildlife  Research  Program 
requested  that  the  masked  bobwhite 
quail  [Colinus  virginianus  ridgway]  be 
included,  and  that  the  criteria  for 
determining  the  eligibility  of  native 
species  be  amended  by  adding 
consideration  of  "whether  the  stock  to 
be  made  available  is  surplus  to  the 
needs  of  the  restoration  program  for  that 
species  or  subspecies."  Mr.  Jerome  }. 
F^att  of  Sierra  Vista,  Arizona,  supported 
inclusion  of  this  quail  and  the  Hawaiian 
species  mentioned  above. 

The  Service  has  considered  the  merits 
of  adding  a  criterion  that  would  involve 
a  judgment  concerning  the  success  of 
captive  propagation  in  meeting 
restoration  needs.  In  this  regard,  the 
Governor  of  Colorado  suggested  that  if 
captive  breeders  benefit  by  removal  of 
stock  from  the  wild  to  prevent 
inbreeding,  they  should  also  make  some 
repayment  to  the  wild.  The  Service  has 
concluded  that  conservation  of  wild 
populations  must  be  its  primary  goal, 
and  that  the  proposed  criteria  do  allow 
consideration  of  the  success  of  captive 
propagation  in  determining  the  eligibility 
of  native  species.  The  masked  bobwhite 
quail  might  meet  the  proposed  criteria 
and  will  be  further  considered.  The 
suggestion  by  the  Governor  of  Colorado 
would  be  difficult  to  implement,  and 
would  require  precautions  to  prevent 
harm  to  existing  wild  stocks. 

5.  Other  purposes 

This  rule  is  intended  to  facilitate 
activities  for  the  purpose  of  enhancing 
propagation  or  survival  of  the  affected 
species.  As  discussed  above,  there  are  a 
few  other  purposes  for  which  permits 
may  be  issued.  The  American  Pheasant 
and  Waterfowl  Society  commented  that 
the  requirements  for  exporting  captive- 
bred  wildlife  for  purposes  other  than  to 
enhance  the  survival  of  the  species  were 


still  too  severe.  Such  concerns  are 
beyond  the  scope  of  this  rule,  and 
perhaps  beyond  the  scope  of  activities 
permissible  under  the  Act.  However,  the 
Service  is  willing  to  consider  further 
suggestions  for  improving  this  and  other 
rules. 

Organizations  concerned  with 
biomedical  research  on  non-human 
primates  also  commented  on  the 
proposed  rule.  It  was  fully  supported  by 
the  Association  of  Primate  Veterinary 
Glinicians  and  by  the  California  Primate 
Research  Center.  The  Director  of  the 
Delta  Regional  Primate  Research  Center 
at  Tulane  University  asked  that  the  rule 
also  apply  to  Threatened  species  used  in 
biomedical  research.  The  Director  of  the 
New  England  Regional  Primate 
Research  Center  suggested  that 
allowance  be  made  for  importing  the 
progeny  of  parent  breeding  stock  in 
overseas  colonies  owned  by  a  research 
institution  in  the  United  States  and  for 
the  shipment  of  such  stock  to  other 
institutions.  The  National  Society  for 
Medical  Research  made  similar 
comments  and  offered  specific 
suggestions  on  procedures,  but  also 
more  generally  urged  that  the  final 
rulemaking  avoid  “the  imposition  of 
repressive  regulations  on  the  utilization 
of  individual  animals  captive  bred 
specifically  for  research  use.” 

The  Service  recognizes  that  scientific 
research  is  a  purpose  for  which  permits 
may  be  issued,  but  also  that 
authorization  of  activities  for  that 
purpose  is  beyond  the  scope  of  the 
proposed  rule.  Only  those  activities 
conducted  to  enhance  propagation  or 
survival  of  the  affected  species  may  be 
authorized  by  the  present  rule.  The 
primary  use  of  nonhuman  primates  in 
biomedical  research  is  to  solve  human 
problems.  While  in  some  cases  there  is  a 
benefit  to  the  affected  wildlife  species,  it 
is  not  always  the  intended  result.  The 
Service  will  consider  applications  for 
permits  to  authorize  transactions 
involving  non-human  primates  produced 
in  breeding  colonies  for  the  purpose  of 
biomedical  research,  but  not  in  the 
context  of  this  rule  unless  the  purpose  of 
the  activities  can  be  shown  to  enhance 
the  conservation  of  the  affected  species, 
in  the  wild  or  in  captivity. 

Description  of  final  rule 

The  purpose  of  this  rule,  as  described 
above,  is  to  facilitate  activities  for  the 
purpose  of  enhancing  the  propagation  or 
survival  of  Endangered  and  Threatened 
wildlife.  The  Service  is  accomplishing 
this  by  (1)  amending  the  regulations 
with  respect  to  certain  definitions  and 
(2)  granting  a  general  permit,  by 
regulation,  to  authorize  persons  to 
conduct  otherwise  prohibited  activities 


with  captive-bred  wildlife  under  a  set  of 
prescribed  conditions.  In  accordance 
with  section  10(d)  of  the  Act,  the  Service 
has  found  that  this  exception  was 
applied  for  in  good  faith  (see  43  FR 
16145  and  44  FR  30044),  that  it  will  not 
operate  to  the  disadvantage  of 
Endangered  or  Threatened  species,  and 
that  it  will  be  consistent  with  the 
purposes  and  policy  set  forth  in  section 
'2  of  the  Act. 

The  final  rule  contains  the  following 
provisions. 

1.  It  defines  the  terms  "bred  in 
captivity”  or  “captive-bred”  in  order  to 
clarify  the  conditions  that  must  be  met 
for  wildlife  to  be  eligible  for  special 
consideration.  The  definition  of  these 
terms  is  based  on  the  definition  adopted 
by  nations  that  are  parties  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora.  However,  the  present  definition 
excludes,  for  purposes  of  the  Act,  that 
part  of  the  Convention’s  definition 
limiting  consideration  to  progeny  of 
parental  stock  that  is  established, 
maintained  and  managed  in  certain 
ways.  In  cases  where  activities 
conducted  under  this  rule  are  also 
subject  to  the  Convention,  the  stricter 
definition  used  for  the  Convention  will 
apply. 

2.  The  final  rule  defines  the  term 
“captivity,”  both  with  respect  to  captive- 
bred  wildlife  as  considered  in  this  rule, 
and  with  respect  to  any  species  of 
wildlife  for  which  captive  populations 
are  accorded  special  treatment  under 
the  Act.  The  definition  of  “captivity”  is 
the  same  as  that  used  for  the 
Convention,  and  is  the  same  as  the 
definition  in  the  proposed  rule  of  May 
23, 1979. 

3.  The  final  rule  replaces  the  definition 
of  “enhance  the  survival,”  “enhancing 
the  survival,”  or  “enhancement  of 
survival”  with  a  definition  of  “enhance 
the  propagation  or  survival.”  The 
revised  definition  is  essentially 
unchanged  from  the  proposed  rule.  It 
includes  a  wide  range  of  normal 
husbandry  practices  needed  to  maintain 
self-sustaining  and  genetically  viable 
populations  of  wildlife  in  captivity,  in 
addition  to  the  provisions  already  in  the 
regxilations  concerning  the 
accumulation,  holding  and  transfer  of 
surplus  stock  and  the  exhibition  of 
wildlife  in  an  educational  manner. 

4.  The  final  rule  deletes  regulations  in 
§§  13.12, 17.7  and  17.33  concerning 
captive  self-sustaining  populations.  The 
present  rule  eliminates  the  need  for 
special  regulations  concerning  the 
captive  populations  of  these  few 
otherwise  Endangered  species.  The 
Service  is  phasing  out  these  provisions 
to  allow  persons  holding  valid  permits 
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for  captive  self-sustaining  populations  to 
become  registered  under  the  present 
rule.  The  Service  will  undertake  to 
register  such  persons  under  the 
provisions  of  §  17.21(g).  considering  that 
they  have  satisfied  the  new  application 
requirements  in  obtaining  their  current 
permits.  Such  persons  need  not  reapply. 
Persons  holding  other  valid  permits  for 
Endangered  or  Threatened  species  might 
also  qualify  for  registration  under  this 
rule.  If  so,  they  should  submit  a  written 
request  to  the  Service,  asking  for 
registration  on  the  basis  of  their 
previous  application  and  supplying  any 
additional  information  required  in 
§  17.21(g). 

5.  The  final  rule  authorizes  persons  to 
take,  import  and  export,  deliver,  receive, 
carry,  transport  or  ship  in  interstate  or 
foreign  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  Endangered  or  Threatened  wildlife 
that  is  bred  in  captivity  in  the  United 
States.  Although  this  rule  amends 
§  17.21,  which  concerns  only 
Endangered  species,  the  same 
provisions  are  extended  to  Threatened 
species  by  §  17.31(a).  The  authorization 
is  limited  by  several  conditions.  First, 
the  species  of  wildlife  must  be  exotic  to 
the  United  States  or  else  its  wild 
populations  native  to  the  United  States 
must  be  determined  by  the  Service  to  be 
adequately  secure  for  unauthorized 
taking.  Second,  the  purpose  of 
authorized  activities  must  be  to  enhance 
the  propagation  or  survival  of  the 
affected  species.  Third,  activities  are  not 
authorized  for  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity  if  they  involve  non-living 
vyildlife.  This  provision  is  intended  to 
discourage  the  propagation  of 
Endangered  and  Threatened  wildlife  for 
consumptive  markets  rather  than  for 
direct  benefit  to  the  species.  Fourth, 
reimport  is  allowed  only  if  specimens 
were  adequately  identified  when 
previously  exported.  Fifth,  the 
authorization  is  extended  only  to 
persons  who  register  with  the  Service. 

The  final  rule  specifies  application 
requirements  for  registration.  These 
have  been  kept  as  simple  as  possible, 
but  still  provide  the  Service  with 
information  needed  to  determine  if  the 
applicant  has  the  means  of  enhancing 
propagation  or  survival  of  the  affected 
wildlife.  Registration  has  been  extended 
to  persons  conducting  research  (such  as 
pathology,  for  example)  directly  related 
to  propagation  or  survival  of  the 
wildlife,  even  though  they  might  not 
maintain  living  specimens.  Registration 
also  includes  persons  who  exhibit 
wildlife  to  educate  the  public  about  the 


ecological  role  and  conservation  needs 
of  wildlife.  The  list  of  application 
requirements  has  been  amended  to 
request  information  about  how  such 
education  is  to  be  accomplished. 

In  the  final  rule,  registrants  are 
required  to  maintain  written  records  of 
their  authorized  activities  and  to 
annually  report  them  to  the  Service. 

Both  buyer  and  seller  must  be  registered 
in  the  case  of  interstate  commerce. 
Registrants  also  must  obtain  approval 
from  the  Service  before  exporting  or 
entering  into  foreign  commerce  in 
captive-bred  wildlife  if  it  is  not  to 
remain  under  the  care  of  the  registrant. 
The  purposes  of  this  requirement  are  to 
limit  access  to  captive-bred  wildlife  to 
qualified  persons  and  to  deter 
potentially  harmful  release  of  captive- 
bred  wildlife  into  the  wild. 

Since  the  amendments  to  §  §  17.3  and 
17.21  relieve  existing  restrictions  on 
captive-bred  populations  of  Endangered 
and  Threatened  wildlife,  the  Service 
finds  good  cause  to  waive  the  30-day 
period  for  making  such  amendments 
effective  upon  publication.  The 
remaining  amendments  will  take  effect 
30  days  after  publication,  as  prescribed 
in  43  CFR  14.5(b)(5). 

This  rule  is  issued  under  the  authority 
contained  in  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531-1543;  87  Stat. 
844,  as  amended),  and  was  prepared  by 
Dr.  Richard  L.  Jachowski,  Federal 
Wildlife  Permit  Office. 

Note. — The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive  Order 
12044  and  43  CFR  Part  14. 

Regulations  Promulgation 

Accordingly,  Parts  13  and  17  of  Title 
50  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  13— GENERAL  PERMIT 
PROCEDURES 

§  13.12  [Amended] 

1.  Delete  the  following  entry  from  the 
list  of  types  of  permits  in  §  13.12(b): 

***** 

“Captive  self-sustaining  populations 

(wildlife  only) . 17.33.” 

PART  17— ENDANGERED  AND 
THREATENED  WILDLIFE  AND  PLANTS 

§  17.3  [Amended] 

2.  Insert  the  following  definitions  in 
alphabetical  order: 

***** 

“Bred  in  captivity”  or  “captive-bred" 
refers  to  wildlife,  including  eggs,  bom  or 
otherwise  produced  in  captivity  from 
parents  that  mated  or  otherwise 


transferred  gametes  in  captivity,  if 
reproduction  is  sexual,  or  from  parents 
that  were  in  captivity  when 
development  of  the  progeny  began,  if 
development  is  asexual. 

"Captivity"  means  that  living  wildlife 
is  held  in  a  controlled  environment  that 
is  intensively  manipulated  by  man  for 
the  purpose  of  producing  wildlife  of  the 
selected  species,  and  that  has 
boundaries  designed  to  prevent  animal, 
eggs  or  gametes  of  the  selected  species 
from  entering  or  leaving  the  controlled 
environment.  General  characteristics  of 
captivity  may  include  but  are  not  limited 
to  artificial  housing,  waste  removal, 
health  care,  protection  from  predators, 
and  artificially  supplied  food. 
***** 

§  17.3  [Amended] 

3.  Replace  the  definition  of  “Enhance 
the  survival,”  “Enhancing  the  survival,” 
or  “Enhancement  of  survival”  with  the 
following  definition: 

***** 

“Enhance  the  propagation  or 
survival,”  when  used  in  reference  to 
wildlife  in  captivity,  includes  but  is  not 
limited  to  the  following  activities  when 
it  can  be  shown  that  such  activities 
would  not  be  detrimental  to  the  survival 
of  wild  or  captive  populations  of  the 
affected  species: . 

(a)  Provision  of  health  care, 
management  of  populations  by  culling, 
contraception,  euthanasia,  grouping  or 
handling  of  wildlife  to  control 
survivorship  and  reproduction,  and 
similar  normal  practices  of  animal 
husbandry  needed  to  maintain  captive 
populations  that  are  self-sustaining  and 
that  possess  as  much  genetic  vitality  as 
possible; 

(b)  Accumulation  and  holding  of  living 
wildlife  that  is  not  immediately  needed 
or  suitable  for  propagative  or  scientific 
purposes,  and  the  transfer  of  such 
wildlife  between  persons  in  order  to 
relieve  crowding  or  other  problems 
hindering  the  propagation  or  survival  of 
the  captive  population  at  the  location 
from  which  the  wildlife  would  be 
removed;  and 

(c)  Exhibition  of  living  wildlife  in  a 
manner  designed  to  educate  the  public 
about  the  ecological  role  and 
conservation  needs  of  the  affected 
species. 

§17.7  [Deleted] 

4.  Delete  §  17.7  entirely. 

§17.11  [Amended] 

5.  Delete  the  phrase  “.  .  .  or  because 
they  constitute  a  captive,  self-sustaining 
population  (see  §  17,7) .  .  .”  from  the 
last  sentence  of  paragraph  (a)  and 
delete  the  last  sentence  of  paragraph  (c) 
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that  reads  as  follows;  "The  addition  of 
the  letters  “C/P"  in  parentheses 
indicates  that  ihe  reason  for  designating 


the  species  as  threatened  is  that  it 
consititues  a  captive,  self-sustaining 
population.” 


§  17.11  [Amended] 

6.  Delete  the  following  species  entries 
from  the  list  of  endangered  and 
threatened  wildlife: 


Portion  of 

Common  name  Scientific  name  Population  Known  range  where  Status  When  listed  Special  rules 

distribution  threatened 
or  endangered 


Mammals 


N/A 

N/A 

N/A 

N/A 

N/A 

.  T(C/P) 

22 

22 

22 

22 

22 

N/A 

N/A 

N/A 

N/A 

N/A 

.  T(C/P) 

T(C/Pj 

.  T(C/Pj 

ige 

Tjc/F^ 

Birds 

N/A 

T(C/P) 

22 

N/A 

Pheasant,  Edward’s . 

Lophura  edwardsi . 

. . do . 

N/A 

Entire 

T(C/P) 

22 

N/A 

N/A 

T(C/P) 

22 

N/A 

Pheasant.  Mikado . 

Syrmaticus  mikado . 

. do . 

N/A 

Entire 

T(C/P) 

22 

N/A 

Pheasant,  Palawan  peacock . 

Potyptectron  emphanum . 

. do  . . . 

N/A 

Entire 

T(C/P) 

22 

N/A 

Pheasant,  Swinhoe's . 

Lophura  swmhoii . 

. do- . — . 

N/A 

Entire 

T{C/P) 

22 

N/A 

§  17.21  [Amended] 

7.  Add  a  new  paragraph  (g)  as  follows: 

***** 

(g)  Captive-bred  wildlife.  (1) 
Notwithstanding  paragraphs  (b),  (c),  (e) 
and  (f)  of  this  Section,  any  person  may 
take:  import  or  export;  deliver,  receive, 
carry,  transport  or  ship  in  interstate  or 
foreign  commerce,  in  the  course  of  a 
commercial  activity;  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  endangered  wildlife  that  is  bred  in 
captivity  in  the  United  States  provided 
the  following  conditions  are  met: 

(i)  The  wildlife  is  a  species  having  a 
natural  geographic  distribution  not 
including  any  part  of  the  United  States, 
or  the  wildlife  is  a  species  that  the 
Director  has  determined  to  be  eligible  in 
accordance  with  subparagraph  (5)  of 
this  paragraph; 

(ii)  The  purpose  of  such  activity  is  to 
enhance  the  propagation  or  survival  of 
the  affected  species; 

(iii)  Such  activity  does  not  involve 
interstate  or  foreign  commerce,  in  the 
course  of  a  commercial  activity,  with 
respect  to  non-living  wildlife; 

(iv)  Each  specimen  of  wildlife  to  be 
imported  is  uniquely  identified  by  a 
band,  tattoo  or  other  means  that  was 
reported  in  writing  to  an  official  of  the 
Service  at  a  port  of  export  prior  to 
export  from  the  United  States,  and 

(v)  Any  person  subject  to  the 
jurisdiction  of  the  United  States  who 
engages  in  any  of  the  activities 
authorized  by  this  paragraph  does  so  in 
accordance  with  subparagraphs  (2),  (3) 
and  (4)  of  this  paragraph. 


(2)  Any  person  subject  to  the 
jurisdiction  of  the  United  States  seeking 
to  engage  in  any  of  the  activities 
authorized  by  this  paragraph  must  first 
register  with  the  Service  (Federal 
Wildlife  Permit  Office,  U.S.  Fish  and 
Wildlife  Service,  Washington,  D.C. 
20240),  Requests  for  registration  must  be 
submitted  on  an  official  application  form 
(Form  3-200)  provided  by  the  Service, 
and  must  include  the  following 
information: 

(i)  The  types  of  wildlife  sought  to  be 
covered  by  the  registration,  identified  by 
common  and  scientific  name  to  the 
taxonomic  level  of  family,  genus  or 
species; 

(ii)  A  description  of  the  applicant’s 
experience  in  maintaining  and 
propagating  the  types  of  wildlife  sought 
to  be  covered  by  the  registration,  or  in 
conducting  research  directly  related  to 
maintaining  and  propagating  such 
wildlife; 

(iii)  A  decription,  if  appropriate,  of  the 
means  by  which  the  applicant  intends  to 
educate  the  public  about  the  ecological 
role  and  conservation  needs  of  the 
affected  species; 

(iv)  Photogr.aph(s)  or  other  evidence 
clearly  depicting  the  facilities  where 
such  wildlife  will  be  maintained;  and 

(v)  A  copy  of  the  applicant’s  license  or 
registration,  if  any,  under  the  animal 
welfare  regulations  of  the  U.S. 
Department  of  Agriculture  (9  CFR  Part 
2). 

(3)  Upon  receiving  a  complete 
application,  the  Director  will  decide 
whether  or  not  the  registration  will  be 
approved.  In  making  his  decision,  the 
Director  will  consider,  in  addition  to  the 


general  criteria  in  §  13.2(b)  of  this 
subchapter,  whether  the  expertise, 
facilities  or  other  resources  available  to 
the  applicant  appear  adequate  to 
enhance  the  propagation  or  survival  of 
the  affected  wildlife.  Each  person  so 
registered  must  maintain  accurate 
written  records  of  activities  conducted 
under  the  registration  and  must  submit 
to  the  Director  a  written  annual  report  of 
such  activities. 

(4)  Any  person  subject  to  the 
jurisdiction  of  the  United  States  seeking 
to  export  or  conduct  foreign  commerce 
in  captive-bred  endangered  wildlife 
which  will  not  remain  under  the  care  of 
that  person  must  first  obtain  approval 
by  providing  written  evidence  to  satisfy 
the  Director  that  the  proposed  recipient 
of  the  wildlife  has  expertise,  facilities  or 
other  resources  adequate  to  enhance  the 
propagation  or  survival  of  such  wildlife 
and  that  the  proposed  recipient  will  use 
such  wildlife  for  purposes  of  enhancing 
the  propagation  or  survival  of  the 
affected  species. 

(5) (i)  The  Director  shall  use  the 
following  criteria  to  determine  if  wildlife 
of  any  species  having  a  natural 
geographic  distribution  that  includes 
any  part  of  the  United  States  is  eligible 
for  the  provisions  of  this  paragraph:  (A) 
whether  there  is  a  low  demand  for 
taking  of  the  species  from  wild 
populations,  either  because  of  the 
success  of  captive  breeding  or  because 
of  other  reasons,  and  (B)  whether  the 
wild  populations  of  the  species  are 
effectively  protected  from  unauthorized 
taking  as  a  result  of  the  inaccessibility 
of  their  habitat  to  man  or  as  a  result  of 
the  effectiveness  of  law  enforcement. 
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(ii)  The  Director  shall  follow  the 
procedures  set  forth  in  section  4(b)  and 
section  4(n(2)(A)  of  the  Act  and  in  the 
regulations  promulgated  thereunder  with 
respect  to  petitions  and  notification  of 
the  public  and  governors  of  affected 
States  when  determining  the  eligibility 
of  species  for  purposes  of  this 
paragraph. 

(iii)  In  accordance  with  the  criteria  in  > 

subparagraph  (5)(i)  of  this  paragraph. 

the  Director  has  determined  the 
following  species  to  be  eligible  for  the 
provisions  of  this  paragraph: 

Laysan  teal  (Anns  laysanensis], 

§  17.33  (Deleted] 

8.  Delete  §  17.33  entirely. 

Hated:  September  10. 1979. 

Rolf  L.  Wallenstrom. 

Acting  Director,  Fish  and  Wildlife  Sen-ice. 
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